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BEFORE THE STATE BOARD OF EQUALI ZATI ON %0

OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of g
BARNSDALL O L COVPANY OF CALI FORNI A)

Appear ances:

For Appel | ant: Messrs. Thomas J. Casey, H. W.
Wlliams and John H Beman,
Attorneys for Appellant

For Respondent: Hon. Chas. J. MeColgan,
Franchi se Tax Conmi ssioner

OPI NI ON

This is an appeal pursuant to Section 25 of the Bank
and Gorporation Franchise Tax Act $Statutes of 1929, Chapter
13, as anended) fromthe action of the Franchise Tax Commis-
sioner in overruling the protest of Barnsdall Gl Cbnpany of
California, a corporation, to a proposed assessment of an addi-
tional tax in the amount of $49,031.26 for the year 1931
based on its return for the year ended Decenber 31, 1930.

The issues involved in this appeal relate to the amount
of offset to be allowed against the tax provided for in the
Act QP Fcagunt of taxes paid locally upon |easehold interests
in oil |ands.

Under Sections 4 and 26 of the Act, the full amount of
taxes paid |ocally upon personal property and 10% of taxes paid
| ocal Iy upon real property may be offset agai nst the franchise
tax provided for in the Act, subjpet to the limtation that the
total offset shall not exceed 75%.0of the franchise tax. |In
conputing appellant's total offset against its franchise tax,
the Conm ssioner considered only 10% of the taxes paid |ocally
upon its leasehold interests in oil lands. The appellant con-
tends that the full amount of such taxes should have been con-
sidered for the reason that |easehold interests in oil |ands
are not included in the term"real property" and are included -
within the term "personal property" as those terms are used in
sections 4 and 26 of the Act.

An issue simlar to the issue involved in the instant
appeal was presented for our determnation in the appeal of
Catalina View G| Conpany (decided by this Board on Rp{l| 20
1932). Inasnuch as it appeared to us that [eases of oil |and
are enbraced within the term"real estate" and excl uded from

the term "personal property," as those. terns are defined in
Section 3617 of the Political Code, which defines terms as used
inTitle I X of the Political Code relating to the assessnent
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Appeal of Barnsdall G 1 Conpany of California

and col | ection of taxes on property, we held that not 100%,
but at the nost only 10% of the taxes paid locally on such

| eases coul d be considered for offset purposes under the Bank
and Corporation Franchise Tax Act.

~ The appel |l ant apparently does not, and, in view of the
decisions of the Suprene Court of this state cited in the above
mentioned appeal, could not.properby,questlon that |easehol d
interests in oil lands are included wthin the term "real
estate" as defined in Section 3617 of the Political Code and
hence are excluded from the term "personal property" as there-
in defined, since the latter termis there defined as including
only property not included within the neaning of the term
"real estate" or "inprovements." But the appellant vy;orously
contends that the definitions contained in Section 3617 of the
Political Code should not be considered as controlling the
construction of the terns "real property" and "personal property
as used in the Bank and Corporation Franchise Tax Act.

In support of this contention, appellant argues that
the classification of property into real estate, inprovements,
and personal property made by Section 3617 of the Politica
Code, is not the ordinary classification of property, since
ordinarily property is considered as falling into either one
or the other of two classes, viz., real property or persona
property. It is claimed that |easehold interests are not wth-.
In the meaning given to that term by various sections of the
Codes, particularly Section 658 of the Cvil Code which defines
"real property" as consisting of:

"l.  Land,
2. That which is affixed to Iand;
3. That which isincidental or appurtenant to |and;

4. That which is imovable by law except that for
the purposes of sale, enblements, industrial
grow ng crops and things attached to orformng

art of the land, which are agreed to be severed
efore sale or under the contract of sale, shal
be treated as goods and be governed by the pro-
visions of the'title of this code regulating the
sal es of goods.”

Inthis connection, appellant insists it is significant
that the Act enploys the terns "real property" and "péersona
property," thus following the ordinary classification O pro-
Berty, and not the classification nade by Section 3617 of the

olitical Code. Furthernore, appellant points out that Section
3617 of the Political Code purports only to define terms as
used in Title IX of the Political Code ‘and hence cannot be
considered controlling in construing the Bank and Corporation
Franchi se Tax Act since that Act is not a part of Title I X or
of any other title of the Political Code and does not either
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expressly or inpliedly, by refererce or otherw se, incorporate

Egg definitions contained in Section 3617 of the Politica
e.

Finally, appellant contends that the provisions of the
Act should be so construed as not to render them unconstitu-
tional, and hence should be so construed as to permt appdlant .
to offset against its franchise tax the full amunt of the
taxes paid ocaII% upon its leasehold interests in oil |ands,
subject only to the limtation that the total offset should
not exceed 75% of said franchise tax for otherw se appellant
woul d be unconstitutionally discrimnated against and deprived
of the equal protection of the |aws.

_ W\ appreciate fully the inportance of the issue involved
in the instant apgeal and are deeply inpressed by appellant's
abl e argunents. But upon careful reconsideration of the entire
matter, we are inclined to the opinion that our decision in the
appeal of Catalina View Q| Conpany, referred to above, was
correct and should not be disturbed,

The full anount of taxes paid locally upon any kind of
property can be considered for offset purposes under the Act
only if they can be regarded as being taxes paid |ocally upon
"personal property" as that termis used in the Act. AS noted
above, by virtue of the definition of the terns "real estate"
and "personal proEerty? set forth in Section 3617 of the Poli-
tical Code, |easehold interests in oil lands are not included
within the neaning of the term"personal property" as that term
Is used in Title TX of the Political Code relating to the
assessnment and collection of taxes on property.

Consequently, it apﬂears that the construction of the .
Bank and Corporation Franchise Tax Act contended for by aEFelf‘
| ant is necessarily predicated upon the proposition that the

t erm "personal ﬁroperty*' has one meaning when used in the |aws'
relating to the assessnment and collection of |ocal taxes, and ~
anot her neaning when used in the sections of the Act grantin

an offset for such local taxes, with the result that althoug
taxes on |easehold interests in o0il |ands are not taxes on
personal property within the contenplation of the |aws under
whi ch the taxes are inposed, nevertheless, for offset purposes
under the Act, the taxes are transfornmed into taxes on personal

property.

_ it seens rather remarkabl e that the Legislature shoul d
intend that such dissimlar meanings should be ascribed to the
sane term when used in such a related manner. Neverthel ess,
itis possible that the Legislature did so intend, and expressed
such intention by the use of the classification of "real prop-
erty" and "personal property" in the Act, rather than the classi
fication of "real estate" and "personal property" sanctioned
bK Section 3617 of the Political Code. Certainly the use of

the term "real property" rather than the term »real estate"
cannot lightly be disregarded.
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Unquestionably, it is possible that the explanation
of the use of the term "real ﬂroperty" is the one advanced by
t he appel |l ant, nanelg,.that the term "real property" should
not be construed as being co-extensive with the term "rea
estate” and that the kinds of property included within the
latter, but excluded fromthe forner, term should be considered
as personal property, with the result that the-full amount,
rather than 10% of the amount, of the taxes paid locally upon
fﬁchAﬂroperty should be considered for offset purposes under

e Act.

In this connection we think it should be renenbered
that Section 16 of Articles X Il of the Constitution, pursuant
to which the Bank and Corporation Franchise Tax Act was passed,
expressly provides that the tax therein provided for on corpo-
rations “according to or measured by their net income" should
be subject to offset "in the amount of personal property taxes
pai d by such corporations to the state or political_ subdivi-

Si ons “thereof.” An offset for real property taxes is not pro-
vided for in Section 16, but was added by the Legislature in
enacting the Bank and Corporation Franchise Tax Act. Regard-

| ess of what kinds of property were intended to be included
within the term "real property" we do not believe that the
Legislature, by provi |n? for an offset of real property taxes,,
intended to extend or enlarge the scope of the term "persona
property" so as to include therein certain Kkinds of property
not included within the term "personal property” as used in
Section 16 of Article Xii.

Such an extension or enlargement woul d be of question-
able constitutionality. Al though Section 16 authorizes the
Legi sl ature to change the "amount o» nature" or the offset
provided for therein, it is ar?uable that providing for an
of fset of taxes on property not included wthin the term
"personal property" would not be changing the amount or nature
of the offset provided, but would be granting an entirely new
offset. (See Roger_ J. Traynor, National Bank Taxation in
California, (1929) 17 Cal. Law. Rev. PP 502-504.) Consequent|y
in view of the rule of statutory construction urged upon us bg
appel lant to the effect that statutes should if possible not Dbe
construed so as to render them of doubtful or questionable
constitutionality, we wll assume that the term "persona
property” was used in the same sense both in Section 16 of
Article XIIl of the constitution and in the Act which was
passed pursuant thereto.

At the time Section 16 of Article Xl Il was adopted,
Section 3617 of the Political Code was in full force andeffect.
This section of the Political Code defines terns as usedin
statutes passed to carry into effect all the provisions of
Article X1l of the Constitution other than Section 16.  Hence:,
as stated at page seven of the opinion filed in the appeal of
Catalina View Q1 Conpany:
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_ "It seens to us reasonable to assune that

it was intended that the term *personal property'
as used in Section 16 of article Xl || of the
Constitution should have the same neaning as

was given to the termin the [aws passed to
carry into effect other provisions of Article
X1t If the contrary had been intended, it
woul d seem that such an intention would have
been expressed."”

If the term "personal property" was used in the sanme
sense both in Section 16 of Article XlIII of the Constitution
and in the Bank and Corporation Franchise Tax Act, and if it
was intended to nmean the same in Section 16 of Article Xl II
as it is defined to mean in Section 3617 of the Political
Code, it follows that the termas used in the Act nust have
the sane meaning as given to it by Section 3617 of the Political
Code.  Consequently, it would seem that appellant's explanation
of the use of the term "real property?" in the Act, rather than
the term "real estate" cannot be accepted since that expl ana-
tion would result in construing the term "personal property"
as including certain kinds of property not included wthin the
termas defined in Section 3617 of the Political Code.

Anot her expl anation of the use of the term "real
propertx” rather than the term "real estate" which occurs to
us Is that, although the Legislature desired to provide for
the allowance of an offset on account of taxes paid locally
upon certain kinds of Property in addition to an offset on
account of taxes paid ocaIIY upon personal property, it did
not desire to grant an offset on account of taxes paid locally
upon all kinds of property included within the term "real
estate" as defined in Section 3617 of the Political Code, and,
believing the term mreal property" to have a nore restricted
meani ng than the term "real estate," acted to acconplish this _
limted additional offset by enploying the former term rather
than the latter.

A nore |iberal explanation of the use of the term "real
property" is that the Legislature believed the termto be
synonynous With the term "real estate” and hence considered it
a matter of indifference which of the terns should be used.

_ “That this explanation is the correct one appears likely .
in view of the fact that in several sections of the constitution
relating to taxation, and in the sections of the Political Code
passed to carry these sections into effect, the term "real
property" is uSed rather than the term "real estate,” although
no apparent reason exists for giving to the terma construction
different from the construction which would be accorded the
termmreal estate.”

Thus, in Section 18 of Article XIII it is provided that
the tax on the underMW|t|n% profit of ocean narine insurers
shall be in lieu of all other taxes on such insurers except

taxes upon "real property," whereas in subdivision (b) of
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Section 3, of Article xii1 (pursuant towhichoceanmarine
insurers weret axed prior to the adoption of Section 18 of
Article xir), it is provided that the tax on gross Prem uns
of insurance conpani es shall be in lieu of all other taxes

on such conpani es except taxes on "real estate-" Again,
Section 16 of Article XII1 provides that the tax on banks
"according to or measured by" their net income shall be in
lieu of all other taxes on such banks or the shares thereof
except taxes upon their "real property," whereas under the
former system of taxation of banks, the tax on bank shares

i mposed ‘under the provisions of subdivision (¢} of Section 14
of Article xii was in lieu of all other taxes upon such shares,
and upon the Rroperty of such banks, except taxes upon "real
estate,” In changing the respective methods of taxation of
ocean marine insurers and banks, we know of no reason why it
shoul d have been intended that the taxes under the new nethod
should be in lieu of any different taxes than were the taxes
under the fornmer nmethods. Hence, we think there is anple
justification for construing the term"real property" as used
In the Act as being synonynous with the term "real estate.”

W cannot agree with appellant that the construction which
we have placed upon the provisions of the Act herein considered
results in rendering those provisions unconstitutional. |f the
state can constitutionally classify taxes paid locally upon
property in such a manner so that.the full anount of taxes
paid upon certain kinds of property, but only 10% of the anount
of taxes paid upon certain other kinds of property can be con-
sidered in determning the total anount of franchise taxes to
be exacted from particular corporations, the construction which
we have given to the Act does not render it unconstitutiona
i nasnuch as there is no reason to believe that |easehold
interests in oil | ands are so peculiar as to necessitate
extending to the corporations paying |ocal taxes thereon dif-
ferent and nmore favorable consideration than can be and is
extended to corporations Which are entitled to offset only 10%
of their local taxes against their franchise tax.

It may be that the state cannot constitutionally so
classify local property taxes. However, this question will not
here be considered by Us, inasnuch as we believe that, generally,
we should not pass upon the constitutionality of |egislation
but should | eave suchmatters for the courts to determne.

, Only one other matter remains for consideration in the
instant appeal. |t appears that representatives of appell ant
have at various times requested the Comm ssioner to furnish them
with certain detailed information contained in the returns filed
with him by other corporations. These requests have been denij ed,
by the Qommissioner. At a rehearing held before this Board in
the Instant apﬂeal, ?BPeJIant askedt hat we decide that the
Conm ssi oner shoul d nish the requested informati ., \We nust
decline to do so for lack of jurisdiction to order the Comm s-
sioner to furnish such information.
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ORDER

Pursuant to the views expressed in the opinion of the
Bﬁardfon file in this proceeding, and good cause appearing
t heref or,

I T I'S HEREBY ORDERED, ADJUDGED AND DECREED, that the
action of the Franchise Tax Conmi ssioner in overruling the
protest of Barnsdall O Company o« California, a corporation,
agai nst a proposed assessment of an additional tax, of
$4,9,031.26, with interest, based upon return of said corpo-
ration for the year ended December 31, 1930, under Chapter 13,
statutes Of 1929, be and the sanme is hereby-sustained.-

Done at Sacranento, California, this 11th day of
February 1933, by the State Board of Equalization.

R E Collins, Chairnman
Jno C. Corbhett, Menber
H G Cattell, Menber

Fred E. Stewart, Menber

Attest: Dixwell L. Pierce, Secretary

341



